CIVIL LIBERTIES AND THE TRADE UNION* By T. RICHARD WITMER f WE usually think of the civil liberties problem, I suppose, as one of limiting the area within which the state may bring its power to bear against the individual. We do not ordinarily think of it as a matter of protecting one private person from the power of another. But it can have this aspect, too. The importance of this side of it was as well put as it ever has been by Governor Shunk of Pennsylvania ninety-five years ago. Asked by the General Assembly of the state to approve a bill to incorporate the North Branch Railroad and Coal Company, he refused. Among the reasons he gave for vetoing it was one explained thus: "The company contemplated by this bill, with its six thousand five hundred acres of land, and a half million of capital, will employ many men, all of them in a degree dependent upon the controlling power of the corporation. Our own history furnishes too many lamentable proofs of the fact, that power of this kind may be used, not only to exact the labor for which compensation is made, but also to circumscribe that range of thought and independence of action upon political subjects, which constitute the pride and dignity of an American freeman." ' If in a day before there was yet a general corporation statute on the books the Governor could speak of the many "lamentable proofs" which history had already furnished, with what greater certainty could the same objection be made today? For it must be clear that in a system based, as is ours, on employment at will the power to discharge carries with it a tremendous power to interfere not only with those liberties of the employee which we call civil but even with those duties which from time to time the state exacts of him. What remedy, for instance, does our legal system afford an employee who is discharged because he chooses to speak his mind freely on a subject obnoxious to his employer? What remedy is available if he is discriminated agaiist because he writes a letter to the press criticizing a city administration supported by his employer? In how many of our states has he any relief if he votes the wrong way?2 "hat redress can he get if he is discharged for testifying under subpoena contrary to what his employer supposes to be his interests? If my reading of the absence of cases is correct -and on this subject does not absence of law speak more loudly than its presence?-there is none. As primitive, as elementary in our thinking as the privilege of a merchant to choose his customers, to refuse to serve for any reason or for no reason at all, is the privilege of the employer to hire and to fire for any reason or for no reason at all. We have been content, in other words, to build up sanctions against the deprivation of civil liberties by the public power of the state; we have given little thought -however commonplace be our acceptance of the notion that political democracy and unrestrained economic power are not compatible bedfellows -to the importance of providing sanctions against the use of the private power of the employer to the same end.
This privilege of hiring and firing ad libitum is, of course, being subjected to restraints today. Contract and statute alike are cutting in on it. The familiar clauses of the collective bargain that the employer will not discharge without "cause" ' and that employees will be accorded a hearing before being fired 4 are, we may be quite sure, a considerable guarantee against the sort of practices that have been mentioned. So, too, under recent statutes. Probably of greater long-run significance than the reason of the political opinions or belief of such employee," etc. ("Some effort has been made to protect the employee as a voter from coercion by the employer. More than three-fourths of the states have laws which in general provide that any employer who attempts by coercion, intimidation, or threats to discharge or to lessen the remuneration of an employee to influence his vote in any election, etc., is guilty of a misdemeanor . . ."). (Vol. 50: 621 extension of federal power under the National Labor Relations Act is the reinstatement and back-pay technique that it carries with it. Though this is not quite the first time in our history that employers have been told by the legislators that there are some causes for which they may not discharge employees, 0 it is the first in which an effective remedy has been given directly to the aggrieved individual. Already its vigorous enforcement, Warren Madden has told us, has brought about a considerable cessation of anti-civil liberty activity:' "As employers have come to concede the rights of their employees under this law, other troublesome problems concerning civil liberties have been eliminated or simplified in many communities. In the past, many of the asserted violations of civil liberties have occurred in industrial towns. In those towns, the question of freedom of assembly, speech, or publication, nearly always arose in connection with the attempted organization or activity of a labor union. When the principal employers in such communities have begun to obey the National Labor Relations Act and to keep their hands out of the union question, the other civil liberties problems largely disappear. The police do not interfere with assembly, speech or publication, because no one is asking them to interfere. Magistrates do not jail union organizers under 'disorderly conduct' or 'suspicious person' statutes or ordinances, because there is no pressure upon them to do so. And if the town is 'open' for labor union meetings, there is little likelihood of any interference with speech, press, or assembly for other purposes. ' We have not yet seen the end of this development. Already Congress has followed, with surprisingly little debate, the lead of the National Labor Relations Act by requiring, in the Selective Training and Service Act of 1940,7 that employers reinstate men called into military service after their term is over.' The time may yet come when our legislatures Supp.) ) which makes no provision for protecting a complaining employee either directly will consider more broadly the task of formulating the circumstances under which employers will not be allowed to discriminate against their employees.
See
Meanwhile the beginnings of a new system are visible. Job control is passing from employer to union. For the most part, in contests between union and member, the courts are supporting the forrer's claim of authority to make general rules determinative of who shall and who shall not be employed. 9 'The further this development progresses the more important it will be to ask the same questions about the union that we have already asked about the employer. But our asking them raises a nice problem in political administration, a problem of balancing against each other the interests of two groups -state and union -with claims on common members. It is a problem to which, so far, little consideration has been given. Among the political philosophers, even such a pluralist as Laski"° seems not to have paid much attention to it. For the lawyer it is, of course, in some of its aspects, a considerably easier problem to handle than is that of employer-employee relations. Passing from the latter field to that of union-member relations, he not only avoids the difficulties with which specific enforcement of personal relations or computation of damages for breach of an at-will relation is surrounded, for example, but he jumps from a starting premise in the one case of freeto-discharge-except-under-specified-conditions to that of not-free-to-discipline-except-under-specified-conditions in the other."' (It should be added, of course, that this last remark is not applicable to a case in which the or through criminal sanctions against the employer, see ATT 'v GEN 15. Australia bars the benefits of being a registered union to any organization which "imposes unreasonable conditions . . . upon any applicant for membership" or does not "provide reasonable facilities for the admission of new members . . .," Commonwealth (1)(c), the Board is directed to "declare any . . . all-union agreement terminated whenever it finds that the labor organization involved has unreasonably refused to receive as a member any employee of the employer with whom it %s made. The Pennsylvania and Wisconsin Acts are noted in (1940) 
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courts to allow a union member to be penalized for doing that which the state commands him to do. Nor do the results in the courts disappoint our expectations. The union member's obeying a subpoena and testifying truly before a court or commission; 7 his playing with nonunion musicians contrary to the rule of the union when called on, as a member of an army band, to do so ;"8 his refusing to follow the instructions of his fellow-unionists when he is acting as a member of a local plumbing inspection board 10 -none of these, the courts tell us, is justification for imposing discipline upon him.
What shall be the result if we move from the field of duty to that of privilege? Shall it be said that the union, being a voluntary association, is free to set for its members such standards of public conduct as it sees fit? That it may, for example, if it so chooses, forbid its members to break discipline by petitioning the legislature to repeal a statute supported by the officials of the organization? 2 " That it may set up political tests for its membership ?2 That it may punish those who institute litigation against it or its friends?22 That it may dictate the way in which its members shall vote for bargaining representatives in an election held under one of our labor relations acts?"
The problem, obviously, is a broad and complicated one. Probably at this stage of the game it would be unwise to venture more than a few remarks that indicate the directions in which we shall have to look for a solution. (1935) .
24. I speak particularly of expulsion, for it and job-interference are the matters most often litigated in the reported cases. But many of the remarks that are made about (Vol. SO: 621 the union's functions vary. It may be merely a fighting and bargaining organization. It may add to this the character of an insurance society. It may, where closed-shop contracts prevail, become a job-dispensing association with complete control over the work-market How much of the pressure that arises from these interests the union shall be allowed to bring to bear on the member in any particular instance is a question of importance which can hardly be answered in an a priori manner. We may in many cases be willing to see the recalcitrant member expelled from the bargaining organization 25 where we should object to his being deprived of an accustomed livelihood. We may, in other instances, conclude that even the pressure of expulsion alone ought not to be permitted. And we may quite often believe that the union should be free to impose whatever discipline it chooses.
We must inquire, in the second place, into the relevance, in determining a case of the sort we are interested in, of the standards set by the Bill of Rights for the state's own conduct. It would, of course, be going too far to say that its spirit is so all-pervasive that no association may, by rule or discipline, keep its members from the free exercise of any privilege which is mentioned in it. We do not expect the same religious tolerance of the United Presbyterian Church that we expect of the state. We do not expect the same political tolerance of the Sixth Ward Republican Club that we expect of the state. But, equally, it would be going too far to say that the Bill of Rights is exclusively a state concern, that it has no part to play in determining the legality or illegality of conduct on the 'part of individuals and associations. Whether we take the approach of the courts in the expulsion cases and, arguing along contract lines, say that an association's rules which are contrary to public policy are void 25 or accept the rule of the Restatement which forbids the union to interfere with the job possibilities of workers excluded from the union unless their exclusion is on "reasonable" grounds,' we can hardly avoid giving consideration to the standards set up by the Bill of Rights.
it will be equally applicable to other forms of discipline-fines and loss of office, for instance-occasionally encountered in the cases and frequently employed by unions. 27. 4 RE.STATMENT, ToRTs (1939) §810: "Workers who in concert procure the dismissal of an employee because he is not a member of a labor union satisfactory to the workers are . . . liable to the employee if, but only if, he desires to be a member of the labor union but membership is not open to him on reasonable terms."
In the third place we must ask about the relative importance of state and union when their claims of freedom and of discipline are in conflict. That both are important, we need not doubt. The issue is not one which can be satisfactorily resolved by asserting that one is more sacred than the other, that a claim on behalf of freedom by the state is entitled to more respect than a claim of discipline on the part of the union or vice versa. If we remind ourselves with Laski that the inevitability of the state does not entitle it to "moral pre-eminence of any kind,"" 5 we must also remind ourselves with John Dewey that "There is no more an inherent sanctity in a church, trade-union, business corporation, or family institution than there is in the state." 2 The result is the necessity of assessing the worth of the. jobs the organizations in question are doing and the importance of freedom and discipline to the accomplishment of those jobs. This is not an easy task. But the chances are strong, it would seem, that as the democratic state becomes more and more "positive" -that is, as it engages more and more energetically in the business of supervising the economic system -it will more and more need all the advice and criticism that it can get. It will need this advice and criticism not only from organizations but from those organizations' members, for its officials will need to know at first-hand how representative of their members the official spokesmen for the organizations are. The implication of all this would seem to be that the state will be entitled to break down whatever barriers stand in the way of the members' access to its officials and legislators -that, in other words, to this extent at least, it will be entitled to enforce the guarantees of free speech, free petition and free assembly against organizations which might otherwise deny them.
In the realm of political activity, however, the solution does not seem to be quite so clear. Of course, if we could discover the proper functions of the trade union in as simple a manner as did the House of Lords in 1909 when it ruled that the promotion of a political party was not among them," 0 there would be little difficulty. If we could accept the orthodox limits of trade union activity as the proper limits, we would not have to discuss the matter much further. The claim for a union's rejecting political tests has been put in strong language by a left-wing writer :01 who recognize the elementary fact that in questions of hours, wages and working conditions, there is a conflict of interest between bosses and workers."
Our problem, of course, is whether the courts, speaking for the state, should require the unions to do what the trade unionist may urge them to do. Shall the courts say that, however indistinct it may be, a line of demarcation between political activity and proper trade union activity must be found? It is doubtful whether the union can content itself for long with no broader questions than those of wages, hours and working conditions in the single shop or even the single industry. Shall the courts say that it must? The ramifications even of these orthodox demands are wide. The coal miners, for instance, apparently find it quite necessary to intervene in public service commission hearings so that the claims of coal to protection from the competition of g, electricity and oil shall be heard from their point of view. 12 This reaches far into the economic polity of the state. Shall the courts deny that it is a proper function of the United Mine Workers? So, too, we may suppose that the railway unions have a larger interest in the governance of their employers than would be connoted by the orthodox definition of a union. Shall the courts deny that this is so? The advancement of economic democracy, if I may put it this way, may call for action on the political front. Trade union discipline may call, at least sometimes, for adherence to a political program. A departure from this program at the polls may be as serious an offense as is crossing a picket line. Shall the courts forbid punishment of the offender? Perhaps the questions are not yet ripe for asking. But if they are, and when they are, it is not likely that much help will be found in what little public discussion of the matter we have had thus far. The circumstances have not been favorable for clear thinking. We have been concerned thus far largely with the attitude of unions towards supposed or real Communists. At a time when the unions themselves are hardly less conservative than the rest of society on this issue," 3 it is too much to expect any effective intervention by the legislatures or the courts on behalf of the minority group. Such lack of expectation, of course, is no guide to what may be looked for when the issue moves from the permissibility of the unions' excluding the adherents of a group as distasteful to them as they are to those who administer the law to the permissibility of their laying down a political program to which all members, present and prospective, are required to adhere. That requires, to repeat, a far more intelligent and sustained discussion than we have yet had.
But if we have some doubts one way or the other about the answers to the questions that have so far been suggested, we ought, probably, to have very few on some others. Freedom of litigation, for instance, is hardly so essential a part of the democratic process that the courts should be asked to strike down all hindrances to its pursuit. The courts are as wise, to take an example of this, in adhering to the general requirement that all available remedies within the union be exhausted before redress is sought before them 4 as they are unwise in many of the exceptions they have grafted upon this rule." 0 Similarly, the importance of freedom from coercion by the employer in the choice of a bargaining representative at a labor board election can only with difficulty be thought of as implying a duty on the union's part not to discipline its members if they choose to put another organization ahead of their own. The very existence of the union will often depend on its being able to do so, and on its existence depend most of the items -insurance benefits, an interest in the union's assets, and the like -on which equitable relief, at least, usually hinges. More important, far more important, is it that the member who is thus required to stand by his union at such an election shall, along with his fellows, have a voice, directly or indirectly, in the making of whatever bargain is to be made.
This means, if the proposition is broadened a bit, that not only here but in a great many other questions which arise as to the relation between the state, the union, and the member, the responsiveness of the union to the member must be looked into before we decide on state intervention on his behalf or the contrary. (I put the matter in terms of "responsive- Snay v. Lovely, 276 Mass. 159, 176 N. E. 791 (1931) .
If the reason for the general requirement that remedies within the organization be exhausted before coming to court is to minimize outside interference with the normal workings of the organization and to give it an opportunity for self-correction of errors, if it is to mitigate damages and to avoid litigation expenses wherever possible, if it is to allow the union, by developing its own interpretation of its rules, to achieve a uniformity in application that cannot be achieved through the courts [cf. ( 1935) ], then many of the exceptions just noted ought not to prevail. The rule should be that all errors for which a corrective device is provided by the union and which are not highly unlikely to be corrected through this device must go through these channels. This is not to say that there is no room afterwards for an award of damages if, as is often the case [Brotherhood of Locomotive Engineers v. Green, 210 Ala. 496, 499,98 So. 569, 572 (1923) 796 (1930) ] could probably be better handled in this way than otherwise in view of the ease with which futility can be alleged and made to seem probable. [Vol. 50: 621 ness" rather than of "the civil liberties of the members inside of the organization" because the latter might seem too bold an offer to intervention by strangers.) This, I suggest, is a fourth factor that must go into the making of any judgment as to the proper solution of the more general question -the question, that is, of how far the union can go in restricting the privileges of its members in the community at large -that has already been suggested.
The greater the power the union has -the greater, that is, the number of restrictions it can legitimately place on its members outside of its walls -the more important it is that the essentials of democratic procedure within its walls be observed. Conversely, the less these essentials are observed the more reason there is to limit the area of the organization's power over its membership.
It will not do, of course, for the state to examine the workings of unions on their legislative and their treaty-making sides with the meticulousness with which it supervises their judicial processes. But the two are of much the same order. Few are the issues of procedural due process, for instance, that have not been raised where a union's judgment has been attacked in court. Notice and hearing," 0 specificity of charges, 7 the 36. Some courts, treating these requirements as a normal rule, impose them in the absence of provisions to the contrary in the organization's constitution or by-laws or use them as a standard when construing inexplicit provisions of the organization's rules. 513 (Pa. Super. Ct. 1940) . In the second case, the rule of the Pennsylvania court makes more sense than that of the lower New York courts, but adoption of it, of course, leaves the court free to inquire into the merits of the disciplinary action takei where it would not otherwise be free to do so. The same remark is applicable to other matters essential to the fair trial of an issue of fact or to the fair determination of the meaning of a union rule. In other words, apart from the question whether or not the union has followed the procedure which it has prescribed for itself, the questions before the court should be (1) whether that procedure is such as is likely to yield a just result and (2) in the absence, but only in the absence, of such a procedure, what the truth of the fact or the proper construction of the rule in dispute is. substantialness of the evidence, 3 confrontation of witnesses," 0 double jeopardy, 4 " bias on the tribunal's part 4 ' -all of these and many more have been the subjects of examination. This civil liberty at least is well supervised from the outside. Such supervision, of course, is not an essential part of state-union relations. The courts, ignoring the internal procedures of the union completely, could determine de noro the issue before the union tribunal -whether the member committed the act with wlich he was charged, for instance -and allow or disallow ouster accordingly. They could, if they so chose, both do this and require that procedural safeguards be observed inside of the union. But what they could hardly do decently is to give finality to the union's judgments and at the same time refuse to pass upon the adequacy of the trial before the union tribunal. Whether the case before the union lies on its criminal side -e.g., tle disciplining of a member for disobedience to the union's law 42 - or on its civil side -e.g., a dispute as to the proper interpretation of a seniority clause in a collective bargain 4 3 -it is this goal of finality that many of our courts avowedly pursue. 44 It is the acceptance of this goal that dictates the road which precedes it. But just as finality can decently be given the union's judgment only if safeguards have been erected along the way, so the liberality of the state towards the union's legislation ought to depend in large measure on the availability of modes of redress within the union. The individual member can better be asked to forego appeal to the state for help if it is certain that his voice will be heard within the organization than otherwise. The difficulty is, of course, that we have no such set norms for *democratic procedure as we have for judicial. Within the state itself we are constantly experimenting. The town meeting and representative assemblies, the long ballot and the increase in appointed officers, the initiative and referendum and the limitation of the number of times a constitutional amendment can be proposed within a given period-all of these are competitors with each other for making a workable system. So in the union: the extent to which popular control of the executive shall go, whether the collective bargain shall be negotiated by a small committee behind closed doors or in full sight of the membership as the American Newspaper Guild advocates in its "goldfish bowl" policy, how much local autonomy there shall be and how much central control, whether the initiative and referendum are usable or not -all of these are open questions. They must be so as long as unions are confronted with problems diverse as they face today. And as those problems change, as the union's functions vary, the answers to these questions will vary, too. It would be presumptuous, under these circumstances, for the state to say with much particularity where, to use the Webbs' phrase, "the long and inarticulate struggle of unlettered men to solve the problem of how to combine administrative efficiency with popular control" 4 5 shall end. It is not so presumptuous for its courts to say that this is a matter which they -will take into consideration in deciding how broad the allowable area of union control over its members' activities is. To do this job well requires far more knowledge than we now have of how, in fact, the unions operate internally. To accumulate this knowledge will require a generation of careful observation and research. To interpret it will require the niceness of a Mansfield's, a Cardozo's, judgment. Both have still to be sought for. In the meantime, all judgments must be tentative and the preaching of democracy in the voluntary association that we call the trade union as well as in that compulsory society which we call the state has got to go on. 45 . INmusTRmx DmocRAcy (1920 ed.) 58. Lerner, Democracy Lith a Union Card (1938) in InsEs ARE WEFAPONS (1939) 517, 528, also puts the matter neatly: "The present movement to impose labor discipline from without is based on a tragically false premise. Thepremise is that you can produce either responsibility or democracy by fiat. Trade unions can be successfully regulated only when they have already achieved their basic objectives."
